
. State of California 

M e m o r a n d u m  

To : Stephen R. Rudd, Chief Date: February 20,2003 

Environmental Fees Division - MIC:57 

From : Monica Gonzalez Brisbane 
Senior Tax Counsel - MIC:82 

Subject: Request For Legal Opinion 
#03-01 Environmental Fee 
n 

This is in response to your January 27,2003 memorandum addressed to Assistant Chief 
Counsel Janice Thurston concerning the - - , I .  

is a California non-profit corporation whose income may qualify under federal income 
tax raw for certain federal tax exemptions. According to your memorandum, ! has 
requested a refund of the environmental fee it paid pursuant to Health and Safety Code Section 
25205.6, arguing that it should be exempt since it is an instrumentality of the State of 
California. 

CONCLUSION 

We previously addressed this same issue (Annotation 12120191). For the reasons set 
forth below and consistent with our previous opinion, I conclude that being characterized as an 
instrumentality of the state for federal income tax purposes does not exempt from the 
environmental fee. 

DISCUSSION 

states that it is "an auxiliary of L- University, and as such is 
considered an instrumentality of the State," and,  heref fore, snould not be subject to the 
environmental fee.' In support of its argument that the environmental fee should not apply, 

rnclosed a private letter ruling issued by the Internal Revenue Service to the North 
Campus-University Park Development Corporation, an organization affiliated with California 
State University, Northridge (copy attached). First, the letter ruling applies only to the party 

Board of Equalization 
Legal Department-MIC: 82 

- 
While it is not clear whai . ' means when it describes itself as an "auxiliary of ; ,, State University," 

the : website in an overview description states, _.I has been organized to fimction as a self- 
contained private comoration, separate from the University, yet integrated into the goals and programs ot . 

, .: - L , and responsible for many activities that require financial support not provided 
' by the State. 
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who requested it and second, the letter ruling addresses only federal income tax consequences 
of certain activities under the Internal Revenue Code. As such, the private letter ruling is not 
applicable to this situation. 

Section 25205.6 of the Health and Safety Code imposes the environmental fee on every 
corporation identified in a list of SIC ("Standard Industrial Classification") codes the 
Department of Toxic Substances Control ("DTSC") provides to the Board. The list provided 
by DTSC contains all SIC codes except the code for households and the one statutory 
exemption to the environmental fee for a "nonprofit corporation primarily engaged in the 
provision of residential social and personal care for children, the aged . . . as described in SIC 
Code 8361." (Health & Saf. Code, $25205.6(g).) Otherwise, the environmental fee is assessed 
on all other corporations authorized to do business in California. According to the information 
you provided "s SIC code is 8733 which is not one of the two exempt SIC codes. 
Therefore, 1s subject to the environmental fee. 

Whilc may be a corporation that is "an auxiliary of I University, and 
as such is considered an instrumentality of the State" by the Internal Revenue Service, it is 
nonetheless a separate and distinct California corporation for which there is no exemption fi-om 
the environmental fee. : Is subject to the duties and responsibilities of any other 
California corporation, including payment of the environmental fee. 

Please let me know if you have any further questions concerning this matter. 

MGBIef 
Attachment 

cc: Ms. Janice L. Thurston - MIC:82 
Mr. David Gau - MIC:63 
Ms. M. Judith Nelson - MIC:82 
Mr. Dennis Mahoney, Dept. of Toxic Substances Control 
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Internal Revemre Geff ie Department of the Treasury 

W~.Nngtan, DC a3~2.1 

I c d e x  Nu. 103.02-02 
Pemn to Contad: 

h t c m i o  D- ~ a r t i n i  
Orrick,  *&d,.K;,, White 

He- -r ing tan  
& Sutcliffe U S  (202) 622-3900 

777 
- 

south Figueroa Street . &ler Reply to: 

suite 3200 CC:Dm:FX&P:5/PLR-109974-9? 
Lae AEgeles, CalifaTnia 90017 Out~x 

&wd: 

Authority - - calif ornia Stateui de Ccrmrmnitiee 

- 
' D o ~ e l - t  Authority 
E-I.N. 52-1598225 

- corporation ~orth Canpu8-VnivkzsFty Park Develo-nt 
C o ~ o r a t i o n  E . I . N .  95-4115921 

State - - State o f  California 

~ d v e r s i t ~  = Califomla State Onivoreity , N o r t h t i d g e  

University Syetcm . = C a Z i f o d a  State university .water. 

Authority 
Resolution = ' ~esolution No- 96NP-13, adopted cn 

December 4,  1996 
0. . , 

- 
a = 8 , - O O Q , O O O  

Dear Mr. ~ a r t ~ i :  . . . 

This is in reepanse -to Your request fo r  a ruling on behalf 
of the ~uehoraty..thRt the  Corporation i s  an iaacrmiantality of 
the State for purpahee of § 103 of the- fnternal R ~ e a u e  Code. 

.. 
- .  . 

you &e the 'fbllowiag factual represanrations.  he 
Authority is an a g e  of +he S t a t e  wuch regularly iseuea bo- 
and o- obligatiem =.a conduit ba8ie. The Au-rity ha6 
idopted the ~u+hority fccsdution accorda~~ce' with s,caeo law 
authorizing the i s h c e  of the Bonds for thc henefit of the 
. Ccrporatim and: the' DnFvereity, in order to f inanc'e the . 
:a'cquisifion and c o d s t ~ ~ t & ~ n  of a - ' t i -p~xoee  stadium f&ility. 
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The stadium will be. used primarily to sa-me the athletic prcpa
of the U ; ? i v e r s i ~ y  and as a venue far a variety af other C ~
related activiciea. . such aa graduazion ceremonica. The ~ u t h o r
anticipates iearling. the Boade in an aggregate stated p r h c i p a l  
amount sufficient t o  generare a p p r a t e l y  $a of net -=me&. 

The udvereity. io a fully acuedLced public d v e r n i t y  
locatad w i t h i n  the State that functions as a separate and 
dietinct institution of higher learning. The Wversity 5.8 one 
of a number of public universities locrtsd thmughaut c h ~  S t a t e  
that cacapriae rhn ~niversity System. The Univaxait Syercm u a
eecabliehcd by thc !+ate to provide yublia higher eLcaL ioa  Lo 
qualified reeidence of the S t a t e  a d  ochers. The State  muant& 
substantial financial control o v a  the financae of the U v e y g i t
3ygrea, and approprlatian~ from the Stace general fund are the 
predominant source of revenue for the Vnivarsity Bystern. The 
-tees of the Univereity Syetem (tha *Trueteesn1 i s  the 
govemmenral body established ta oversee the operaclan of 
u n i v m i e y  and the ather m v e r a i t y  camuses can~priaing the 
Univereity Syetern. The caqus Presidents ser~a as the c=ef 
executive officers of the respective d v e r a i t y  campuses. 

The T w r e a e  cunaist8 of fiv+ ex o f f i c i o  -.*era, the 
Govem,or, the Lieutaaant mvernoz,. the S p d c 6 r  of the State 
~seembly, the ~u~er inteodcnt  of Public Inspectiun. and the p z r ~ ~
named by the Trustees to fieme as Chancellor of the Univereity 
System, 4 16 appobtive members who are ealected by tho 
Cavernor subject td C O I ~ ~ ~ T ~ B ~ ~ O A  by t w - C ~ z d e  03 the State 
Senate. 

The Corporation 18 a d 501 (c) (31 organization that was 
formed on che initiative o f  the addn.i~trator8 of the University 

an na.&Lfary organization" in order to facilitate tha 
develapmcnt of the University campus under a m a B t e r  plan adapted 
by che zruateea. The Trusteee have decided that it 3.8 m o r e  
appropriate and effective CO use a d l i a r y  organizations, euch aa
the Corporation, t6 perfom certain f u e t i o n e  that would 
atherwiee be performed directly by che miversity. ~ d l f a r y  
orgarzizations such ae the C3morati- ara raquired to aperate in 
confozmicy with pol$cy of the Truecees and the University. 
Accordins to the m s t e e s ,  auxiliary argvrizationrr can more 
effectively accomp&ish c e r t a i n  adminietrative bnctions, "rather 
than tha usual giovernmental budgetary, purchasing, and other 
fiecal proceduree . a, 

The corporation hae heen created Under, and perfarms i t s  
functions p ~ s ~ ~ ~  'to, a framework of S t a t e  statutee e&actsd f o r  
the  express purpoee of eetablishing a a l i a r y  organiratia to 
aasiat the individual CatZpUses of the  U d v e r n i t ~  g y s t ~  fn 
performing rhc edueacinnal mission of each. The Corpe-ation LS 
engaged in fu3ctions ralaced'to housmC7 service8 and the 
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acquisition and deveLagraent of real estate, w h f  ch 
integral. part of the e d u c a t i ~ a l  d s a i 0 n U  af the Ukivessf-ty. The 
acci-ties that the: Carpa~atfa pToposc6 to undzrtake in 
conr.ection with the. ieeuance of Che Ban* and the accpiol t ion and 
C-truetion of the facilities to be financed t h e r a w i t &  L-e 
w i t h i n  the uuz'posee of tha Co~poratim and are representative of 
the campua zcvelopmknt acr iv i t iea  that are the p r i m  f o c u ~  of 
the corporatian's activitie8- 

me corporatian  ha^ a board of directors, the melnbers of 
which -t be selected b y  the board of directore fmrn a d a t e  of 
ncrnineeo nubmittad to W board by the Ptaaid8nt af the 
W v e r e i t y ,  The board of directors the pawex  to remove any 
director, except that fbc P288fdeat of the ~ v e x e i t y ,  m e t ,  at 
a l l  times, he an ex"ffiici0 dlrt3ctor of the Carporation, The 
soUcsa af the ~osgbration'a f u d a  a r e  grants, gifts and 0th- 
donations, and exceeB firads fm self -13uppon-g commercial - 
@emices (e,&, bookstercd opesated by the Corporation. These 
fun& must be received and disbursed accordisg to the finaacial 
con tZ l  a d  oversight of the adversity System. All prugramcr and 
budgets of the corporatian muat be reviewed by the weeidant of 
the university. 320-d the ~resideac o f  t h e  Ihiverafty datermine 
chat. any p t o g z a m  oc a-opriation plannad by the Cbrporatioll i e  
not c o ~ i s t e n t  with the policy of the Tmatees  and the 
University. the prosram or appropriation may not be implemented. 
 he President may &so dieeaathue s pzeviourly a-pprwed program 
03 appropriation. A l l  records of cha Corporac ia  are required to 
be open and available to che Trrrstee3 f a r  audita. Annual fiscal 
audits of the Caqasaticn' 8 funds, conducted according to 
standards adapted by the Unfvereitly System, are reqirec.  

part of the net earnings of the Cezpratioa may inure .to 
t h e  benefit of any private iPdividud-- n-wn dissalutian 05 the 
C O ~ Q ~ : ~ O R ,  the  nec aaeats of the Carp-ation arc required to be 
dietributed to a successor fi SOl(c) (3 )  orgaPf2ation aggrwcd by 
the University. 

sectiqn 103 (a); provides that gr066 income does not include 
interest on any Sta te  o r  local bond. Sactian 103 (b) (1) provides 
that B 103 (a) does not apply to m y  private acrivity band v=ch 
is nat a qualified :band ( v i t h h  the waning af S 141). Section 
103 (b) ( 3 )  pzuvidas ;that 9 103 (a) does nee apply ; a ~ y  bond that 
does not m e e t  the applicable zsquiremezts of s 14s. 

section 141 (a ) . ( l l  provides that a "private activity bondm i e  
any bopd issued ae :pa t  of an i~aue that satisfiaa the private 
bueineee uee test of 5 141 (b) (1) a d  t h e  private security or 
paymeet t e a t  

. 
of 5 141 (b) (2). or the Prfvate lo= financing t e s t  

of 5 141 ( c )  



I .' 
-1 ..- . 
'-m- adC-nCn-Fr  P-S 240-- 

Sec t ion  141 (bl (2) provides t h a t  i ~ s u e  w e t s  the  private 
businc~s uoe test if mare than 10 psrcent of tha  prpleo-dn of c h
issue are to be ueed for any prlwre bueineee use. - 

s e c ~ i o o  141 (b) i 6 )  (A) pravides that far pu,qoees af K 141 (b) ,
the t- *private busiPe8U WeR means use (dlreccly or 
indirectly) in a trade ae bueincr.~ s a m e d  on by any perem- ock 
than a g-uvernmental' d 

st=c+ion 141 (b1 k2) prOvides that an iaaue meete the private 
eecuri ty  ar payment test if principal or htezemt payments on 
mare than 10 percent of t h e  iB8ue1C3 pmcoade ara directly or 
indirectly (A) eecuTed by any ~ ~ Z C C X ~ B ~  in propercy ueed or +c be 
used f o r  a private buebasa Use. (9) 6ecursd by any papento in 
ree-pecc of p- p =*=I. !used or KO be used f o r  a private b u o i m s ~  
use, or (C) derive f m m  paymats twhether or M E  to the issuer)  
in respect of praprty, or borrcved ooney, uned or to be w e d  far 
a private businesa use. S e m i t y  or P a F c n c  may be found m d = r  
the teme of the issue 02 in m y  underlying erangesnent. 

section 141 (el :(l) (G) provides that a ~ l i f i e d  501 (c) !3) 
bond i a  a qualified b a d -  

section 145(a): p t d d o c  that ,  ucept as otherwise previded 
in g 1 4 5 ,  the tenn nqualifled 501 (GI (31 bond8 means any private 
activity bond iasuea aa pa=% of an iesue if all property t h t  i s  
to be provided by E& net proceede of the iseue is to be owed by 
a 501 (c) (31 otjanl2ati- or a gooernmeatal unirr . and such bond 
w o u l d  nor be a p r i w t a  activity bond Lf E 501 (el ( 3  ) o z g a d ~ a r i o n s
w e r e  trraced as govcrruosntal unLCa w i r h  respect +o thel- 
activities char & no+ constitute - ~ ~ r s l a t a d  tradee or buaineaees, 
d e t e d n e d  by appL*ng S SL3 1s) F o r  this puspose. paragsapha 
(1) and - (2) of B 141 (bl are applied by r&s+icucipg "5 perce?cn 
for 8x0 percentw each pbce it appears and "ne t  praceedsv for 
"proceedsm each place it appeua- 

section 150  (a): ( 4 )  pmvidfs 'At +he term =SOL ( c )  ( 3 )  
org;=izat--on~ means any organrzation described in 5 501 (c) (3; an& 
exempt from tax vndar 9 501 (a) 

Under Revanua $UI~W 57-UB.  1957-1 C . B .  311, the fallowing 
fac+crs are t a e n  +to account to determine whorher an entity ir 
an instmental i ty  ,of bne O X  mare g~~e,zzmcatal urrLta: (1) vhethcr 
+he organizalion is w a d  for  a gove-tal pvrPoae and p e e -  
governmental function; 12) whether p&onnance et its funct~oa 

is an behalf of one or m o r e  seatea o r  peliricat s u b d i v l ~ i ~ o e ,  (3) 
whetker there are -3' p r i ~ t e  intereats involved, o r  vhethez the 

or ookLtical aubdivisione involved have L-he povere and 
incereeoa of an o G s r ;  (4 )  &ether contml and ~upPnrision of the 
oqanl+acion is veered in a public authority or authorieiea; (f) 
whether exprase or L q l i e d  stamwry 6: otber authority i i a  

~  

 

 



necesaa=y f o r  the creaticn and/or use of the izzo-neality, a d  
whet&= th i s  authority exiacs; and (61 t h e  degree of fidancid 
autonomy oE ffra antity a ~ d  t he  source of it* oguat-g exp-ce. - 

~pplying the & t c r i a  of R e v .  Rul. 57-120 to the facta as 
representad, we conclude that che Corparation ie ad 
instrumehtalicy that acts solely f o r  and on behalf of the State. 
The Coxparation p e r f m e  a Fernmental function on bahalf of the 
State eince i t s  expreee function is to faeilifatc the dewlapment 
of the University e m p u l s  and agsiat the University p e r + o e  
its educationid. mission. The w v e r s i t y  in one oE the public  
mivereities that colaprf~e the U d v e r e r i t y  Syatem, sad the 
Vniversity system 3-3 uoed far a gmernmental purpaae and performs 
a gwemmental fIur.ction on behalf af the State. 

~ h c  sole purpose of the Corporati- ie to pergorm certain 
functions that would otberwiee be pelrfo-d by Ubiver~ity. 
and it must confurm to ~ U Q Y  of the T ~ t e e e  and the lhiveraicy. 
Although the ~orpora+ia~'B board eelact8 i t s  own directors, me 
of the directore rn* be the President of the U~dver~ l ty ,  and tke 
board must chooee a t o  director8 from a slate af nominees provided 
by the ~sssidext. .The Co-orati~n ie a 5 501 1cl ( 3 )  orwizat ion ,  
w i t h  no inurement of its "Bt e d g e  to a private indivirhal. 
Upon dissolution of che Corporarion, the CozporatioxzJs net asseta 
shall be distributed to a suCCe9aor § 501(cJ ( 3 )  organizarl.on 
approved by t h e  miirasaity. The C o ~ o r a t i o n r s  fund8 must be 
received and disbur.eed subject to the control of the Onivaraity 
Sys~cn, the preeid-t of the Uivexsity muat review all preg+ame 
and budgo-ts of cha korparation and may d i s c o n t h e  any program or 
app=apriatLon of the Corporation. and annxal fiscal audita of the 
Corparatian are required- 

The corporation satisfies R e v .  RuL. 57-128. Acmrbgly, we 
conclude that the Carporation 26 an inetrurnemtslity of the Steta ,  
The t r a d e  ar buei~ds8 of a3 ins-fality is that of t b  
gove-mental -it far w h i c h  it act@. Cf. Rev. Proc. 82 -26 .  1982- 
2 C-B. 476.  Thus, rhe trade or bueiness of the Corporaeioc is 
that af. a un i t  and is, therezore, . xmt private 
buaineas use ?ithip the me- of S 141 (b) 

accspc as specifically ruled b v a ,  nn opinion ia exgresaed 
concerning chim tsansacti3n under a Y  P m i e i a  of the Code or 
regulations thereunder. Specifically, no o p f n i a  is sxpre~eed 
conc=&=g w&ethar i a r e r e s t  oc the BoPdn ie acludable from gross 
income under S 103 (a1 . Reither 1s any opinion q r e e a e d  on tbc 
effect of my subsequent action or evect that ia iocomiatent 
w i ~ \  the facts. and. representations stated herein. 



This; ruling is. =rArlreased o ~ Y  CQ tha t-ayer who requested 
it- section 6110 (j 1 (3) provid- t h a t  it MY not be wed or cited 
as precedent. - 

Sincerely yours, 

~seiatant Chief CounEIel 
(Financial Iautitutions & Raducte) 

By: 

Branch S 

Encloeurt : 
Copy for  9 61d0 purposes 

TOT* P. E' 
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